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Abstract

Nowadays, crimes have become the order of the day while criminals now roam
freely around. The situation seems to be that many of current legal systems
have been too flexible in delivering punishments on capital offenses, and this
apparently has given criminals the liberty to act as they wish as there are no
stringent punishments for their offenses and the only way to address the
unpleasant situation is to embrace stringent punishment for these crimes.
Arguably, the application of Islamic criminal law is essential particularly in
respect of social vices which pervade a number of societies while some current
legal systems have not been able to arrest the situation. Unfortunately, one of
the contemporary challenges facing Islamic law is the issue of compatibility
between Islamic criminal law and international human rights law; on the
ground that Hudiud, being an aspect of Islamic law, has over the years been
described as barbaric, inhumane, cruel, harsh, and an act of extremism. Thus,
this paper seeks to explore the justification of Islamic penology by comparing
crime rates between Saudi Arabia and that of the United States of America.
Using data and statistics to illustrate the differences between the two countries,
the paper reveals that although each country adopts different approaches to
criminal justice, the implementation of Islamic penology in Saudi Arabia has
had a positive impact on crime rates. The paper concludes by suggesting that
many countries can benefit from adopting Islamic penology as a
way to reduce crime.
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1.0 INTRODUCTION

According to Islamic Jurists, the main objectives, or purposes of Islamic law (Magasid Shari’ah)
are the protections of religion, life, intellect, progeny and property. Protection of life is the second
purpose and according to Islamic teachings human life is sacred. Thus, without Islamic criminal
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law (laws, penalty and institution enforcing the laws), it may be difficult to preserve life and
property of people in the community. On this basis, the State has religious obligation, under Islamic
law, to protect all the primary objectives of Islamic law including property and by extension the
inviolability of homes.? Meanwhile, the primary objective of Islamic penal system is to protect
society from the dangers of crime. Society must be protected from the activities of criminals and
hoodlums. Social life must be peaceful and devoid of insecurity. The severity of Islamic penal
system is aimed at discouraging criminal behavior. If the criminal knows the anguish and pains he
will bring to himself, he/she may abstain from committing the crime. The convicted criminal who
has passed through the judicial process once may not willingly dabble into any criminality after
the painful experience. Herein lies the philosophy of deterrence in Islamic penal system.
However, while it is not reasonable to pity criminals in the hands of the law, there have been some
individuals who have canvassed arguments in favor of reforms of the Islamic criminal system by
abolishing some Islamic penalties in order to fit into the thinking of the 21st century. While
fundamentalists are collectively opposed to any reforms. A researcher is of the view that Islam
cannot operate with a medieval penal system. He also added that a great religion like Islam cannot
live in the past. Islam cannot ignore all the progress that humanity has made in the past hundred
years. The outcome of the agitation for reforms should not be seen as victory for the progressives.
What is needed for the resolution of the impasse is a broad consensus which is the outcome of
dialogue. He concluded by arguing that dialogue between all the contending forces is the only
solution to end the isolation of Islam in international community.

Flowing from the above, perpetration of crimes such as killing, armed robbery, stealing, and host
of others, have become the order of the day while many perpetrators commit these offences scot
free. The obnoxious situation may be due to the fact that many of current legal systems have been
too flexible in delivering punishments on capital offenses, and this apparently has given criminals
the liberty to act as they wish as there are no stiff punishments for their offenses and one of the
means to arrest the unpleasant situation is to embrace stringent punishment for these crimes.
Arguably, the application of Islamic criminal law is essential particularly in respect of social vices
which pervade a number of societies while some current legal systems have not been able to arrest
the situation. Unfortunately, one of the contemporary challenges facing Islamic law is the issue of
compatibility between Islamic criminal law and international human rights law; on the ground that
Hudud, an aspect of Islamic law, has over the years been described as barbaric, inhumane, cruel,
harsh, and an act of extremism.

The purpose of this paper is to explore the justification of Islamic penology by comparing crime
rates between Saudi Arabia and that of the United States of America. Thus, the paper is divided
into five parts. Beyond the introductory part, part two examines the concept of Hudid under
Islamic law by explaining the offences liable to hadd punishments. While part three takes a look
into criticisms against Islamic penology, part four is undertaken with the purpose of making case
for the effectiveness of Islamic penology. This is done by making a comparative analysis of crime
rates between Saudi Arabia and the United States of America. Lastly, part five deals with the
summary of the discussion and makes potential recommendations thereto.

2 S Sait, ‘Security of Tenure in Muslim Communities’, (2012), International Encyclopedia of Housing and Home,
available at https://sciencedirect.com/topics/social-sciences/islamic-law (last visited Jan. 4, 2023).
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2.0 CONCEPT OF HUDUD UNDER ISLAMIC LAW

The Arabic word Hudid is the plural form of add, meaning prevention, restraint, obstruction,
hindrance or prohibition.® In Islamic law, Hudiid connotes the correction specified by the law on
account of the right of Allah. Its ultimate purpose is to warn people not to commit offensive
actions. Hence, it is a restrictive ordinance or, statute of Allah.* Criminal behaviors and actions
are broadly categorized into three under the Islamic criminal jurisprudence namely: (i) Hudud
offenses are crimes against Allah, whose punishments are expressly provided for both in the
Qur’an and the Sunnah. (ii) Qisas are physical assault and murder that are punishable under the
Law of Equality in punishment. However, the victim or the surviving heir may choose to waive
the punishment and demand Diyyah (blood money). The victim may also decide to pardon the
offender.® (iii) Ta zir punishments are not prescribed neither in the Qur’an nor in the Sunnah, and
are executed under the discretionary powers of the judge. Ta zir covers acts that are prohibited in
the Quran or Sunnah, or acts that constitute violation of public morality and welfare that are not
classified under gisas or Hudid, like usury, embezzlement, bribery, false testimony, consumption
of pork, breach of trust by a public officer, and host of others. The categories of punishments under
ta’zir include flogging, banishment, public condemnation and reproach, while in some cases ta zir
sentencing may be just a warning, others may be death sentence. If the accused is convicted of
spying for the enemy, homosexuality, heresies or divination, the punishment shall be a death
sentence. In the Maliki School of Islamic Jurisprudence, amputation of the right hand is
punishment for forgery of documents.

Be that as it may, the focus of the present study is on Hudid, that is, capital offenses under the
Islamic criminal justice system. These are the offenses whose punishments are expressly specified
in the Qur’an or the Sunnah. Hudiid crimes are often considered as criminal behavior against
Allah, or public justice. It is instructive to state that Islamic courts do not have any discretionary
power in the execution of Hudiid penalties. Once a prima facie case is established with evidences,
and the conditions for applying the punishments are fulfilled, the Islamic court is divested of
discretionary powers. Exceptionally, the Qur’an and the Sunnah did not, however, provide
punishments for all offenses. Islamic jurisprudence has therefore established discretionary
punishments (7a ’zir) to accommodate minor offences, for example theft of an item, which the
value is below nisab (prescribed value) and sexual offenses that cannot be interpreted as
intercourse. Ta zir may be applied to doubtful and probable circumstances, or want of credible
evidence or certainty.

Furthermore, where an offender confesses to the commission of Hudid crime and later withdraws
the confession, his withdrawal should be accepted without being questioned because the
presumption is that the confession is doubtful. It is even recommended by the Shari’a/ that a judge
should suggest the possibility of an accused who has confessed to the commission of a crime, to
withdraw his confession. An eloquent example of this, is a Prophetic tradition narrated by Ibn
Abbas that when Ma iz Ibn Malik came to the Prophet, in order to confess the commission of zina,

8 Karim A.M.F. (N.D), ‘Mishkat-ul-Masabih’, Vol. 2, Law Publishing Co., Lahore (Pakistan), 486.
4 Naseef A.O., ‘Encyclopedia of Seerah’, Vol. 2, The American Schools Trust London, 766. (1982)
® See Qur’an 2 (Sirah Al-Bagarah), verse 178.
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the Prophet said to him: ‘probably you have only kissed the lady or winked or looked at her?” He
said, ‘No, O Allah’s Apostle,” the Prophet then asked him: “Did you have sexual intercourse with
her?” Ma’iz replied affirmatively. At that point, the Prophet ordered that he be stoned to death
because he was married.® It shows that the Prophet tried to put to Ma’iz leading questions to make
the latter withdraw his confession. But on his insistence, that he committed the Zina, the Prophet
ordered his companions to inflict the zadd on him, and was accordingly stoned to death. The above
prophetic tradition explains in clear terms that the withdrawal of confession is allowed, which
causes the f#add to lapse and judges are accordingly encouraged and required to suggest it. The
infliction of the zadd punishment is restricted by the repentance of the accused person. To give an
example, if a thief regretted and gave back the stolen property before the application for
prosecution is made, the hadd lapses. Likewise, repentance from highway robbery before arrest
causes the hadd to lapse.’

Under Islamic law, certain offences are liable to Hudid. These offences are considered in great
details hereunder:

a. Zina (Fornication/Adultery)
The offence of Zina has been differently defined by various scholars. The word ‘Zina’ is commonly
defined as “sexual intercourse between a man and a woman without the legal relationship of
husband and wife existing between them”.? It is equally defined as follows: “a sexual intercourse
by a man with a woman who is not his wife and a woman with a man who is not her husband.””
In order words, fornication, in a simple legal parlance, is defined as the insertion of the male organ
into the female sexual organ between those not lawfully married to each other. The mere
penetration of the glans of the penis is a sufficient legal ground for punishment. And it is not
necessary that the penetration be full or the sexual act complete.
Moreover, fornication connotes having sexual intercourse outside marriage, and the punishment
specified in the Qur’an for this offence is 100 lashes, “the woman and the man guilty of fornication
flog each of them with a hundred lashes: let not compassion move you in their case in a matter
prescribed by Allah”.1° Men are uncovered to the waist, women are bound tightly with their
clothes, and flogging is carried out with a leather whip.!*As regards adultery meaning extra-marital
sex, which is the source of illegitimate children, and the mixing of the lineage when paternity is
attributed, or claimed by a person who is not the real father, Prophet Muhammad prescribed
stoning to death for people convicted of adultery.

b. Qadhf (Slander or False Accusation)

6 Karim A.M.F. (n. d.); ‘Mishkat-ul-Masabih’, Vol. 2; Law Publishing Co., Lahore (Pakistan), 548-549.

" Waliullah A.M.F; ‘Muslim Jurisprudence and the Qur’anic Law of crimes’, Taj Company, New Delhi (1986); 158-
167.

8 Ibn Rushd (n. d.), ‘Bidayat al-Mujtahid’, Vol. 2, Cairo, 396.

® Waliullah Mir, ‘Muslim Jurisprudence and the Quranic Law of Crimes’; Taj Co. Delhi (1986); 138

0Q:24v2

11 Schmalleger F., ‘Criminal Justice Today’ (2001), 6" ed. available at https://eujournal.org.pdf (last visited March
25, 2024).
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Qadhf is defined as an unproven allegation that an individual has committed Zina.*? This crime is
committed when one falsely accuses another of zina (adultery or fornication), or unchastely to man
or a woman, or who injuriously opposes the status or the parenthood of a Muslim. Any other
accusation, such as theft, drinking, taking of interests, etc., does not fall within the definition of
Qadhf, however, fa’azir may apply. Qadhf is an offence against public morality; a serious and
heinous crime. The law of gadhf relates to the accusation of zina and is described in the following
Qur’anic verse thus: “And those who launch a charge against chaste woman, flog them with eighty
stripes, and reject their evidence even after; for such men are wicked transgressors.”*3 The quoted
verse only mentions al-Muhsanat (pure and chaste women); but there is a consensus among the
jurists that it extends to chaste men too. Also, from the cited verse, even though masculine gender
has been used for the accusers, the law is not confined to male accusers only but extends to the
female accusers as well. It must be stated that the Qadhif (the slanderer), can be a man or a woman,
Muslim or non-Muslim, deserves the punishment of Qadhf if the offence is well established.

The punishments for the crime of al-gadhf are of three, namely: The infliction of 80 lashes whether
the Qadbhif has slandered one or many collectively. This is the position if the punishment is not
carried out. It is related by Maliki thus: “If they (accusations) are on separate occasions there is
still only one zadd against him.”** A second offence of gadhf apart from the punishment for the
first will be punished with the same number of lashes (80 stripes). This is the view of Maliki
School.®™ However, according to the other three schools, if after the punishment, the Qadhf repeats
the accusation, the zadd punishment is not to be repeated but a azir is to apply.'® The testimony
or evidence of the Qadhf will not be admissible in law as evidence again. As to whether his
testimony will be accepted after repentance is clearly stated in the Glorious Qur’an thus: “unless
they repent thereafter and mend their conduct...”*’

The schools have diverse opinions on the above. Hanafi School is of the view that even if the
Qadhf repents and mends his conduct, his evidence should never be accepted.'® Imam Maliki,
Shafi’, Hanbali, and Zaidi’s Schools are of the view that if the Qadhf repents and mends his
conduct, his evidence can be accepted thereafter.’® However, the jurists are unanimous that the
repentance is not to waive the punishment. In other words, repentance will not render the
punishment of 80 lashes null and void.?° Furthermore, the Qadhif is treated as “Fasigin”, (i.e.
transgressor) who ought to be cast out by the community unless and until he repents and mends
his conduct and thereafter may be re-admitted to the community. After repentance and reformation,
the Qadhif will no longer be a sinner and Allah will forgive him.%

12 |bn Hazm ; al-Muhallah al-Maktab al-Tajani, Vol. 2, n.d.; 256

18Q:24v4

14 Imam Malik, al-Muwatta, Diwan Press, England, 392. (1982)

15 Naseef A.O., ‘Encyclopaedia of Seerah’, Vol. 2, The American Schools Trust London, 797-798. (1982)
16 |bid.

7Q:24v5

18 Al- Sarakhasi, Al-Mabsout, Vol. 16, 125-129 (1342 A.H.)

9 Ibn Qudamah, Al-Mughni, Vol. X, Cairo, 178-181, (1348H).

2 Naseef A.O., ‘Encyclopaedia of Seerah’, Vol. 2, The American Schools Trust London, 790. (1982)

2 1bid.
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iii. Al- Sarigah (Theft)
One of the three things which Allah has declared inviolable is property. Islamic law guarantees the
protection of people’s property from being trampled by other people. This position is corroborated
by plethora of authorities from the Qur’an and the Prophet tradition (SAW). For example, the
Qur’an provides thus: “And do not eat up your property among yourself for vanities, nor use it as
bait for the judges, with intent that ye may eat up wrongfully and knowingly a little of (other)
people’s property”.?? It is also reported in the tradition of the Prophet thus: “Whoever usurps even
a small part of the land (or property) of another person will be made to wear the same as a collar
(of fire) on his neck (on the Day of Judgment).?® From the foregoing, the emphasis is on what
Allah has prohibited to the Muslims in respect of other people’s property. Thus, theft is then a
criminal offense against property. Theft is, therefore, described as an act of taking other people’s
property without any lawful claim to it.2*
The punishment for theft is prescribed in the Qur’an thus: “As to the thief, male or female, cut off
his or her hands a punishment by way of example from Allah for their crime. And Allah is exalted
in power.”?®
One of the conditions for the offender to be liable to hadd punishment is that stolen property must
reach Nisab. Nisab is the prescribed value of the property when stolen, the hadd punishment of
amputation will be applied. The purpose of determining a minimum value of stolen property is to
avoid infliction of severe hadd punishment for theft unless the stolen property is of considerable
value. All the schools are unanimous that if a stolen property is worthless, the punishment will not
be inflicted. Although, the culprit will still be liable to a fa’azir punishment, but not to hadd
prescribed for the crime of sariga.?®
According to the Hanafi and Shia schools, the punishment for theft cannot be applied except the
worth of the stolen property is 10 dirhams. They relied on the fact that the Prophet has decreed
that a hand of a thief should not be cut off unless the cost of the appropriated property is not less
than the value of a shield which is 10 dirhams.?” While Maliki, Shafi’ and Hanbali schools
maintained that the punishment is to be inflicted for stealing property, the value of which is 3
dirhams of silver or % dinar of gold. ¥ dinar of gold is equal to 3 dirhams, as a dinar is 12
dirhams.?® Aisha (R.A) was reported to have said: “The holy prophet used to cut off the hand of a
thief if the value of the stolen property was a % of a dinar or more”?°
The maximum punishment is not at all necessary for a judge to award it in each and every case as
the facts and attending circumstances of each cases are different. It is on record that the Prophet
said: “No amputation at the time of hunger and necessity”3° Also, Caliph Umar waived the hadd

22.Q: 2 v 188; see also Q4:29.

23 Khan M.M, Sahih al-Bukhari, Hilal yayinlari, AnkaraTurkey, Vol. 3, 379 (1976).

24 Naseef A.O., Encyclopedia of Seerah, Vol. 2; The Muslim Schools Trust, London; 777 (1982)

% Q5v 38

% |bn Hazm N.D, al-Muhallah, Vol. 2, p.352.

2 ElI-Awa M.S., Punishments in Islamic Law, American Trust Publications. (1982), 3.

2 |bid.

29 Adh-Dhahabi, Muhammad ibn ‘Uthman, The Major Sins (al-Kaba’ir), Dar al-fikr, Beirut, Lebanon, (1993),209
30 Naseef A.O., Encyclopedia of Seerah, Vol. 2; The Muslim Schools Trust, London; (1982), 805.
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of hand-cutting in a period of famine which afflicted Arabia during his reign.3! Also, during the
reign of Caliph Umar, two people in the employment of one Hatib 1bn Balta’a stole a she-camel,
slaughtered and ate it. This was incontrovertibly established, but their punishment i.e. amputation
of the hand was waived, and the master was fined twice the value of the camel because she starved
them.3?

v. Shurbul-Khamr (Wine drinking)
Khamr (wine drinking) is considered as ummul Khabaith, i.e. mother of all evils is an offence
against public morality. The Arabic word Khamr signifies any alcoholic drink which causes
intoxication. It is reported on the authority of ibn Umar that the Prophet said: “Every intoxicant is
khamr and every (type of) khamr is prohibited.”® The argument that the use of alcohol serves as
a medicine is ruled out by the Prophet, when a man told him that he used wine as a medicine, the
Prophet said: “it is not a medicine but a disease.”** The Prophet was again reported to have stated:
“Allah has sent down the disease and the cure, and for every disease there is a cure, so take
medicine but do not use anything haram as medicine.”®
Consumption of wine makes it easy for one to commit other sins and crime whoever is under the
influence of wine. The prophet was reported to have said: “An intoxicant is a mother of all vices;
whoever drinks it, his prayer (salat) will not be accepted (by Allah) for 40 days. If he died and
there is wine in his stomach, he has died the death of jahiliyyah.”*® In another vein, the Prophet
was reported to have said: “stay away from Khamr as it is the mother of evils.”®” Wine includes
beer, drugs like cocaine, marijuana, opium, heroine, etc., are therefore included in the prohibited
category of khamr, as it is a well-known fact that the use of such affects the sensory perceptions,
producing illusions and hallucinations, in such a way that the real seems to disappear and what is
imaginary appears to be real. Apart from the psychological effect, it produces physical effects like
bodily lassitude, dullness of the nerves and decline in overall health. Therefore, not only is wine
prohibited, it also extends to any substance which intoxicates, in whatever form or under whatever
name it may appear. That was why Umar declared from the pulpit of the Prophet that: “Khamr is
that which befogs the mind.”3®
The sentence of wine drinking in most cases during the time of the Prophet, was beating with
shoes, sticks and hands without specifying the number of lashes. This is evidenced in the
following: “A man was brought to the Prophet on the charge of drunkenness. So he ordered all the
men present in the house to beat him. So all start beating him, (and | was also one of them who
beat him) with shoes.” In another narration it is stated thus: “The Prophet beat a drunkard with
palm leafs and shoes.”*

31 Siddigi A.H., Sahih Muslim; Dar al-Arabia, Beirut, Lebanon, 909.

32 Naseef A.O., Encyclopedia of Seerah, Vol. 2; The Muslim Schools Trust, London; (1982), 805

33 Adh-Dhahabi, Muhammad ibn ‘Uthman, The Major Sins (al-Kaba’ir), Dar al-fikr, Beirut, Lebanon, (1993), 171.
34 Adh-Dhahabi, Muhammad ibn ‘Uthman, The Major Sins (al-Kaba’ir), Dar al-fikr, Beirut, Lebanon, (1993), 171.
3 |bid.

3% Adh-Dhahabi, Muhammad ibn ‘Uthman, The Major Sins (al-Kaba’ir), Dar al-fikr, Beirut, Lebanon, (1993), 169.
37 Ibid.

38 Transmitted by Bukhari and Muslim, as quoted by Yusuf al-Qaradawi, (1984), 72.

39 Khan M.M, Sahih al-Bukhari, Hilal yayinlari, AnkaraTurkey, Vol. 3, (1976), 779.

40 Ibid.
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This practice is persistent till the reign of Abubakar, the first caliph, who ordered the punishment
for drunkards as 40 lashes. It was narrated by Anas ibn Malik that the Prophet used to beat a
drunkard with the palm-leaf stalks and shoes, and Abubakar gave (such a sinner) forty lashes.*! It
is also continued throughout the reign of Caliph Abubakar to the first half of Umar’s time as a
Caliph. It was narrated by As-Sa’ib ibn Yazid thus: “we used to strike the drunkards with our hands,
shoes, clothes (by twisting it into the shape of lashes) during the lifetime of the Prophet, but during
the time of Abubakar and the first half of Umar’s period, they use to give the drunkards 40
lashes.”*? When the number of drunkards increased, Umar consulted the Prophet’s Companions at
Madina. Ali recommended that the punishment for drinking should be equivalent to the
punishments for slander (Qadhf).*

Some jurists held the view that the hadd punishment here is 40 lashes with another 40 lashes as
ta’azir. While other jurists consider the hadd to be 80 lashes, supporting their views by claiming
that this number resulted from consensus (ijma).** The 80 lashes is the highest and maximum
number of strokes inflicted for a drunkard. Ali based his judgment on analogical deductions,
viewing that he who defames a Muslim should be punished by 80 strokes, he concluded that if one
drinks any intoxicant, he raves and whenever he raves, he defames and a slanderer deserves 80
lashes.* “We think that you flog him for it with 80 lashes, because when he drinks, he becomes
intoxicated and when he becomes intoxicated, he talks confusedly, and when he talks confusedly,
he lies.”*® Umar from then ordered 80 lashes for drinking wine. All the Schools of law do consider
the drinking of alcohol to be a crime for which a hadd punishment is prescribed, as to the number
of lashes to be inflicted is where they disagree. Hanafi, Maliki, and some jurists of the Hanbali
schools maintained that the punishment of wine drinking is 80 lashes.*” While some other jurists
of the Hanbali, Shafi’, Zahiri and Zaydi Schools, are of the opinion that the punishment is only 40
lashes.*®

V. Hirabah (Highway armed robbery)

The term Hirabah has been severally defined. According to the contemporary jurist, Sayyid Sabig,
Hirabah is defined as an act of robbery by a group of armed men within the Islamic state territory
S0 as to create anarchy under which property, privacy, safety, dignity and religious values of the
people will be violated. It is irrelevant whether the persons committing the Hirabah are Muslims
or the act is committed by a group or individual.*® Maliki School, defines Hirabah as a criminal
act by a person or persons who obstruct the highway or any other place by causing disorder among
the community or attack people with the intention of appropriating their property by the use of

41 Ibid.

%2 |bid. p.507

43 Bayhagi (N.D.), al-Sunan al-Kubra Vol. 8, 320.

4 El-Awa M.S., Punishments in Islamic Law, American Trust Publications, (1982), 45.

45 Reported by Malik, as quoted by A.O Naseef, Encyclopedia of Seerah, Vol. 3, The Muslim Trust, London, (1982),
802.

46 Imam Maliki, al-Muwatta, Diwan Press, England, (1982), 401.

47 ElI-Awa M.S., Punishments in Islamic Law, American Trust Publications, (1982), 45.

“8 Ibid.

49 Sabiq Sayyid (N.D), Figh al-Sunnah, Vol. 11; Daral Kitab al-Arabi, 464.
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force, in a situation where the victim(s) is/are unable to defend himself/themselves or get
immediate help, it makes no difference whether such a person has killed or not and whether he is
known or famous for that or not.*® Hanafi School and a view in Hanbali School define Hirabah
as a criminal act which involves the use of force and causes considerable insecurity along the
highways.>* Shafi’ School define Hirabah as an offence in which the offender(s) illegally steal
other pse;ople’s property through the use of force and instil panic or terror in the minds of the
public.

This crime is regarded as a war against Allah and His messenger, and an attempt to spread
mischief, horror, grave or widespread breach of public peace, mutiny, sedition, riotous tumult, etc.,
in the world.>® The act of Hirabah can be technically referred to as robbery or brigandage. It is
highway robbery if the numbers of robbers is between one and four, and it is brigandage if the
number of robbers is from five and above. Hirabah, which is considered as the most atrocious
offence, is vehemently condemned by the Qur’an and Sunnah of the Prophet:

The Qur’an provides thus: “The recompense of those who wage war against Allah and His
Messenger, and do mischief through the land is only that they shall be killed or crucified or their
hands and their feet be cut off from opposite sides, or be exile from the land. That is their disgrace
in this world, and a great torment is theirs in the Hereafter.”®* In one hadith, the Prophet says:
“That he who levels weapon against my community is not of us.”* In the same vein, he was
reported to have said: “That who disobeys the community and goes out against them dies as a non-
Muslim’”®

From the above verse and traditions of the Prophet, it is unequivocally clear that Hirabah is
prohibited.

Vi. Riddah (Apostacy)

Riddah is classified among the seven destructive crimes®’ that may be committed by any Muslim.
The ultimate rationale of the Sharia’h behind the punishment of riddah is the preservation of the
Islamic faith, because the whole bedrock of Islamic religion and the Sharia’h depends on faith.
Commission of the offence of riddah involves a lot of issues, there is withdrawal from the
dominion of Allah, blasphemy, heresy and mockery to the Islamic community. The commission
of the offence of riddah is made punishable so as to close all doors that will debase the sacred
notions of Islam as a religion.

The Arabic equivalent for apostasy is riddah or irtidad, from the root radd which, inter alia means
‘to retreat’, ‘to retire’, ‘to withdraw from’ or “fall back from’.%® From the legal perspective, riddah
is the renunciation or abandonment of the Islamic faith by one who profess it, to any other religion.

%0 Al-amin A.M, Al-Yasir fil hudud wal jinayat wal al-ta’azir, Darual Matbuat al-Hadithah, Jeddah, (1989), 155.

51 Awdah A., al-Tashri al-jana’i al-Islami, Vol. 11, Daral-urubah, 6" ed., (1985), 518.

52 |bid.

53 Adh-Dhahabi, Muhammad ibn ‘Uthman, The Major Sins (al-Kaba’ir), Dar al-fikr, Beirut, Lebanon, (1993), 211.
%Q:5v36

% Khan M.M (N.D); Sahih al-Bukhari, Arabic-English, Vol.12, Dar al-Arabia, Beirut, Lebanon, 91-92.

% Siddigi A.H (N.D), Sahih Muslim, Vol. 5, Dar al-arabia, Beirut, London, 101-102.

5" Khan M.M (N.D), Sahih al-Bukhari, Arabic-English, Vol. 8, Dar al-arabia, Beirut, Lebanon, 560-561.

%8 Rahman S.A., Punishment of Apostasy in Islam, Institute of Islamic Culture, Lahore, Pakistan, (1978), 9.

32



Fountain University Law Journal Vol. 2 No. 4, 2025

The person who forsakes Islam for unbelief or for another religion is called a ‘Murtadd’>® This
crime is committed with reference to belief, words or deeds or even failure to observe certain
obligatory practices or the tenets of Islam.®® The following are some examples:
a) The saying of words in contradiction or denying openly the fundamental teachings of
Islam, i.e. the five (5) pillars of Islam.
b) Throwing the Qur’an in filth
C) Abuse or saying the Prophet is not the last Prophet or abuse other Prophets of Allah before
Muhammad.
d) To utter the unlawful to be lawful like zina, wine or pork, etc.
e) To allege being a prophet of Allah, or of receiving revelation from Allah, etc.
There are many Quranic verses which mentioned apostasy as an offense but did not specify the
punishment to be imposed in this world. On the contrary, all the verses contain only an assurance
that the apostate will be punished in the Hereafter. The following verses will attest to this fact:
“whoever rejects faith in God after believing in Him, except under compulsion while his heart
remains firm in faith- but such as open their breast to unbelief on them is wrath from God and
theirs will be a dreadful penalty.”® “And whoever of you turn from his religion and dies
disbelieving, their works have, failed in this world and the next. Those are the inhabitants of fire:
therein they shall dwell forever.”®? These and many other verses have expressly or by import
mentioned riddah, and since nowhere in the Qur’an its punishment is mentioned, then riddah
punishment is to be traced to the Sunnah of the Prophet.%
The death penalty prescribed as a hadd punishment is provided for in the Hadith. The principal
hadith on which the case for death sentence for apostasy is built on is the one narrated by ibn Abbas
thus: “whosoever changes his religion, kill him.”® The same hadith is also traced to Hadrat
A’ishah thus: “whoever changes his religion, kill him verily Allah does not accept repentance from
his servant who had adopted disbelief after having accepted Islam.”®> Another hadith commonly
used in discussing apostasy is the one transmitted by Bukhari, Muslim and Abu Dawud thus: “the
life of a Muslim may be taken only in three cases; the married adulterer, life for life; and the one
who abandoned the religion.”®® It is on the strength of this last hadith, the jurists maintain that the
Prophet allowed the death penalty for a Muslim who apostates.

vil, Baghy (Rebellion or Treason)
Rebellion is regarded as a political crime and the purpose of such crime is the achievement of
certain political goals. A political crime does not take place in normal conditions, it takes place in
extraordinary conditions, i.e. state of revolution or civil war.®” An Islamic state, which holds the

%9 Ibid.

80 Ibid.
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8 Rahman S.A., Punishment of Apostasy in Islam, Institute of Islamic Culture, Lahore, Pakistan, (1978), 9-10.

% Transmitted by Bukhari in Karim A.M.F. (N.D.), Mishkat-ul-Masabih, Vol. 2, Law Publishing Company, Lahore
(Pakistan), 524.

8 Rahman S.A., Punishment of Apostasy in Islam, Institute of Islamic Culture, Lahore, Pakistan, (1978), 64.

8 Karim A.M.F. (N.D.), Mishkat-ul-Masabih, Vol. 2, Law Publishing Co. Lahore (Pakistan), pp. 525-526.
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33



Fountain University Law Journal Vol. 2 No. 4, 2025

mantle of power through lawful means, has the right to protect itself from rebellion. To do this is
in harmony with public interest, because rebellion causes instability and destruction to the socio-
political system of the Islamic state. It is in consideration of these and other factors that under the
Sharia’h, rebellion is regarded as a crime greater than murder. Therefore, extreme penalty, i.e.
death, has been sanctioned for the perpetrators of this crime and it is deemed as the political
weapon of Islam for suppression of rebellion and disorder.%®

Al-Baghy forms part of the major crimes that is subject to hadd punishment. It is basically an act
of rebellion against the state, and it is a collective action by a group of Muslims. It has been
variously defined by the schools. Hanafi School, defines al-Baghy as a refusal to pay allegiance to
the state.%® To Maliki School, al-Baghy is a denial of loyalty to the leader i.e. the state whose
authority is legitimately established by taking over state power and constituting political
supremacy, but the school warned that the loyalty to the state should not be in violation of the
Sharia’h.”® Shafi’ School, considers al-Baghy as rebellious act of a group of Muslims against the
authority of the State and in which the Bughat, i.e. rebels, proved to have power to reckon with
and to be seen acting under the guidance of authoritative leader.”

The following Quranic verses and traditions of the Prophet prohibits the crime of al-Baghy: Allah
says: “Allah forbids all shameful deeds, and injustice and rebellion.””? Also, Allah states thus:
“And if two parties among the believers fall to fighting, then make peace between them both. But
if one of them outrages against the other, then fight you (all) against the one that outrages until it
complies with the command of God; But if it complies then make reconciliation between them
justly, and be equitable. Verily! Allah loves those who are the equitable.””® Moreover, the Prophet
is reported to have said thus: “Cut off the head of any man who goes out and causes division among
my people.”’

Al-Baghy has the following ingredients: There should be the use of force; there should be the
criminal intention; it must aim at the disposition of the leader or head of state; and the rebels must
owe its power and grandeur from followers and supporters.’™

In all classical juristic works, one can hardly find provisions prescribing proof for al-Baghy. This
is justified by the very nature of the offence. It involves a wide scale rebellion in which the
offenders participate openly. It differs from other Hudud offences in which it is mandatory that
proofs must be produced showing that the accused is guilty. This procedure is not followed to
prove the offender’s guilt as far as this offence is concerned.®

8 Karim A.M.F. (N.D.), Mishkat-ul-Masabih, Vol. 2, Law Publishing Co. Lahore (Pakistan), 522.
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The rebels are to be invited to repent and join the community, if they do so, their repentance is
accepted and free from liability. This is the position under the Qur’an.”” The Qur’an prescribed
that there should be reconciliation between the fighting parties and any group rejecting the
reconciliation is to be fought and killed. Accordingly, Caliph Abubakar fought those who refused
to pay Zakat. Caliph Ali also fought certain rebellious groups.”® In order words, the punishment
for al-Baghy is death sentence.

In the foregoing, various offences liable to Hudiid have been examined from Islamic viewpoints.
However, these penalties are being criticized and described as harsh by some individuals. Thus,
some of criticisms received by Hudiid are discussed in the next segment.

3.0 CRITICISMS AGAINST ISLAMIC PENOLOGY

According to common law traditions or law’s codification, the Islamic criminal system is
distinctive from other legal methods due to the concept of binding judicial precedents recognized
under civil law.” The reverse is the case under Islamic law. The examination of case law is
comparatively akin to the process of analogical deduction in Islamic law.

The usual image of Islam as a law in the West is described as hand amputation, lashes or capital
punishment. According to many, those components speak to the harsh conceivable, offer a route
to arrive in the medievalism and in this manner renounce the usage of modern-day human rights
interested in the Muslim world.8!

Some Western scholars are of the opinion that Islamists reject the application of human rights and
democratization in the Muslim societies, while fundamental religious circles in Muslim
communities are doubtful about human rights as a Western and strange concept.® It is hinged on
this fact that punishments under Islamic criminal law are considered to be inhuman and cruel in
nature whereas the Human Right law chooses reformative method towards the criminals.®® As a
result, the only things West people associate with Islam are stoning and amputation of
hand. Arguably, however, the actual purposes of these punishments can only be appreciated when
stepping back and probing into how the Sharia’h conceives of law overall. It is only then that
reason for its harsh corporal and capital punishments, known as the Hudiid is noticeable.
Particularly, Saudi Arabia is critically being criticized by a writer thus: “Punishments are “severe
and include, for example, death for apostasy, [and used to include] eighty lashes for public
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intoxication, [and still includes] hand amputation for prima facie theft”.8> Another writer is equally
cited to have criticized the application of Hudid in Saudi Arabia thus: “flogging, which tend to be
a wooden cane,” was banned as a punishment, yet it was replaced by further punishment, including
“jail time and fines”.% It is on record a survey carried out in 2021 in Saudi Arabia as regards the
criminal justice system being operated in the Kingdom, 33.6 percent of the respondents are in
support of the existing system while only 23.4 percent of the survey participants expressed their
readiness for radical change.®’

4.0 CRIME RATES IN UNITED STATES OF AMERICA AND SAUDI ARABIA AS A
JUSTIFICATION FOR ISLAMIC PENOLOGY
This can be examined by analyzing the statistics of crime rates increment and reduction overtime,
in Saudi Arabia and USA. However, it is germane to mention that crime increases and reduces due
to so many factors but this study looks at it from the perspective of punishments available for
crimes.
a. History of United States of America

The history of the United States started with the advent of the first people in the lands that now
became Americas around 15,000 BC. Numerous indigenous cultures formed, and many saw
transformations in the 16th century away from more densely populated lifestyles and towards
reorganized polities elsewhere. The European colonization of the America began in the late 15th
century, however most colonies in what would later become the United States were settled after
1600.288 By the 1760s, the thirteen British colonies contained 2.5 million people and were
established along the Atlantic Coast east of the Appalachian Mountains. After defeating France,
the British government imposed a series of taxes, including the Stamp Act 1765, rejecting the
colonists' constitutional argument that new taxes needed their approval. In 1773, when these taxes
were resisted, particularly by the Boston Tea Party, Parliament issued punitive laws designed to
truncate self-government. Armed conflict began in Massachusetts in 1775.8°

In 1776, in Philadelphia, the Second Continental Congress announced the independence of the
colonies as the "United States”. Led by General George Washington, it won the Revolutionary
War. The Peace Treaty of 1783 established the borders of the new sovereign state.®® The Articles
of Confederation established a central government, but it was ineffectual at providing stability as
it could not collect taxes and had no executive officer. A new constitution was written by
a convention which was adopted in 1789 and a Bill of Rights was also added in 1791 to ensure
undeniable rights with Washington as the pioneer president and Alexander Hamilton his chief
adviser, a strong central government was created. Purchasing the Louisiana Territory from France
in 1803 increased the mass of the United States. Owing to upsurge of entrepreneurship and

8 Quoted in Pauline Arnaudin and Annie Ding, Beyond the Veil: A Critical Analysis of Sharia Law in Saudi Arabia
and Indonesia, FLUX: International Relation Review, Marie-Alix Depuydt, McGill, p. 90 (2024), available at
https://fluxirr.mcgill.ca/article/view/170/135 (last visited Jan. 13, 2025).

8 1d, p. 91.
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industrialization and the influx of millions of immigrant workers and farmers, the United States
turn out to be the leading industrial power globally at the turn of the 20th century,®

b. Overview of Crime Rates in the USA
Crime in the United States has been recorded since its founding. Crime rates have varied over time,
with a sharp rise after 1900 and reaching a broad bulging peak between the 1970s and early 1990s.
After 1992, rates of crime in the US began to fall year by year and have since declined significantly.
This trend lasted until 2015, when crime rates began to rise slightly. This reversed in 2018 and
2019, but violent crime increased significantly again in 2020.9
Homicide rate in the U.S. continues to increase, as four major U.S. cities rated among the 50 cities
with the highest rate of homicide globally in 2019. Despite the upsurge in violent crime,
particularly killings, between 2020 and 2021, the quantity of overall crime still falls short below
the peak of crime in the United States during the late 1980s and early 1990, as other crimes such
as rape, property crime and robbery continued to decrease.®® The total cost of crime in the United
States remains high, with an estimate value of $4.9 trillion stated in 2021.%
Media accounts of increasing violent crime rates, especially homicides, in some cities raise broad
concerns about decreasing levels of public safety.® This report provides an analysis of variations
in vicious crime since 1960, with a particular focus on changes from 2014 to 2016 homicide rates
and fierce crime in the 48 largest cities in the United States for which violent crime and homicide
data were reported to the Federal Bureau of Investigation’s Uniform Crime Reporting Program.%
Crime, generally, has been a challenge in America since when the original occupants made rules
governing how individuals should live and interrelate in society. If one considered a graphical
representation of the history of crime, it would appear akin to ocean waves, with troughs, or low
points, and crests, or high points. Usually, when a remarkable event in history occurs, crime rises.
Nevertheless, crime rates have been gradually decreasing over the last few decades. Some reasons
that make law enforcement experts opine that crime has decreased include: increased law
enforcement presence and watching, a marked increase in expenditure on crime prevention
programs and aging in the "baby boomer" generation.®’
It is to be mentioned that Bill Clinton, who ruled as US President between1993-2001, signed into
law the Violent Crime Control and Law Enforcement Act in 1994. Since then crime has decreased
drastically. Some of the results of this new law comprised: the naming of sexual crimes and hate
crimes as newly established crimes, increasing aid to prisons and programs designed on crime
prevention.%®
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c. Origin of Saudi Arabia
The origin of Saudi Arabia as a nation may be traced to when the Al-Saud dynasty emerged in
central Arabia in 1727%° and the later creation of the Emirate of Diriyah. Pre-Islamic Arabia, the
territory that constitutes modern Saudi Arabia, was the place of several old cultures and
civilizations. The prehistory of Saudi Arabia depicts many earliest traces of human activities in
the world.*®
The area of present-day of Saudi Arabia previously comprised major four distinct historical regions
namely: Hejaz, Najd and parts of Eastern Arabia (Al-Ahsa), and Southern Arabia (‘Asir).1%* The
present Kingdom of Saudi Arabia was established in 1932 by Abdulaziz bin Abdul Rahman,
popularly known in the West as Ibn Saud. Abdulaziz amalgamated the four regions into a single
state through many conquests commencing from 1902 with the seizure of Riyadh, the inherited
home of his family. Since then Saudi Arabia has been a total monarchy ruled along Islamist lines.
Saudi Arabia is occasionally called "the Land of the Two Holy Mosques™. This is in reference
to Al-Masjid al-Haram (in Mecca) and Al-Masjid an-Nabawi (in Medina), the two holiest places
in Islam.
Discovery of oil dated to 3 March 1938 and followed up by many other discoveries in the Eastern
Province.!%? Saudi Arabia has since recognized as the second largest oil producer globally (after
the US) and the world's largest oil exporter, governing the world's second largest oil reserves and
the sixth largest gas reserves.!%®

d. Overview of Crime Rates in Saudi Arabia

Crime rate in Saudi Arabia is moderately low%* vis-a-vis industrialized nations. Criminal activity
does not usually target immigrants and is mostly drug relate.*®® Minor crimes like pickpocketing
and bag snatching do occur, but are very uncommon. However, during the Hajj season in the holy
city of Mecca, there have been growing incidents of pickpocketing, especially with women
pickpockets becoming an increasing phenomenon.'® Although instances of violence are mostly
considered to be unusual. Violence did occur more frequently as a result economic pressures on
foreign workers during the last few years. In 2013, for instance, the rate of crime cases reported
by the Ministry of Justice stood at 22,113, a 102% increase over 2012.%%7

9 History of the Kingdom | kingdom of Saudi Arabia — Ministry of Foreign Affairs, available at www.mofa.gov.sa
(last visited Jan. 5, 2023).
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As late as the 1980s, the Kingdom pride itself of being "practically crime-free". Nevertheless, the
crime rate among jobless youth increased by 320% from 1990 to 1996.1% Convictions for drug
possession increased from 4,279 in 1986 to 17,199 in 2001.1%° Contributed factors to the rising in
crime are a population growth, rapid social change, and considerable unemployment gave rise to
a breakdown of laws and orders.'1

The harsh penalties and the severe system of enforcement were credited by both officials and
ordinary citizens contributed to the high standards of public safety. Proponents of stringent
punishment opined that, although carried out infrequently, a beheading or stoning reminded the
people that such penalties remained in force. Some observers, however, disagreed to this position,
contending that cultural traits and the social forces bearing on Arabs of the peninsula is the main
deterrent factors.!!Deterrence in relation to criminal commission is the idea that the risk
of punishment will discourage people from committing crime and decrease the probability and/or
rate of criminal offences in society. It is one of five objectives that punishment is supposed to
realise. The remaining four objectives are denunciation, incapacitation (for the protection of
society), retribution and rehabilitation.**? Thus, the punishment of crimes will always have its way
of curbing crimes in the society.

It is argued that due to implementation of Islamic law in Saudi Arabia, the crime rate is very low
and people are living in peace and harmony. There are foreigners residing in Saudi Arabia from
more than a hundred different nationalities. Just consider if there are no stringent laws put in place
then what would have happened to individuals in the Kingdom. The offences of rapes and murders
attract beheading in public so that the people can see the implementation themselves and see the
consequence. A thief gets his hand cut off and if he repeats the offence, the other hand also gets
the same fate. The laws are applicable to all and sundry not minding of their respective nationality,
social status, color or religion. Even the Saudi nationals are also not treated as sacred cow in this
respect. Law is meant for everyone.**®

Essentially, the table below depicts the effectiveness of Hudiid application in reducing crime rates
in Saudi Arabia vis-a-vis rates of crimes in the United States of America:*'*

SIN Crime Stats Saudi Arabia United States Of America Comparative Remarks
1 Crime levels 23.41 and ranked 79" 55.84 and ranked 30th Crime rate in the United
States is 2 times more
than that of Saudi Arabia
2 Feels safe walking 71.03 and ranked 15" 41.84 and ranked 60th Saudi  Arabia is 70
alone at night percent increase than that
of United States
8 Feels safe walking 85.89 and ranked 26" 75.24 and ranked 57th Saudi  Arabia is 14
alone during the day percent more than the

United States
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4 Illegal drugs 25 and ranked 84% 61.84 and ranked 19th The United States is 2
times in rates than Saudi
Arabia

5 Armed robbery 20.97 and ranked 80" 75.54 and ranked 10th The United States is 4
times more than that of
Saudi Arabia

6 Theft 30.33 and ranked 86" 57.93 and ranked 28th The United States is 91
percent increase than
Saudi Arabia

7 Murder 265 and ranked 59" 12,996 and ranked 9th The United States is 49
times exceed than Saudi
Arabia

8 Robberies 2.9 146.4 The United States is 50
times more than Saudi
Arabia

9 Total crimes 84.599 and ranked 48" 11.88 million and ranked 1st The United States is 140
times more than Saudi
Arabia

Source: Author’s Design, 2025

From the above table, it is apparent that generally, punishment for crimes reduces crime rates in
Saudi Arabia more than that of the United States. The stricter the punishment, the more prospective
offenders control themselves from committing crimes. This position is substantiated by the finding
of Cooper when he maintained that one of the parameters adopted to measure a system’s
effectiveness is crime rate and one thing that Saudi Arabia does better than most western nations
including the United States is that its system deters crime,'® even though, according to him, there
are certain flaws.°

5.0 CONCLUSION AND RECOMMENDATIONS

This study is carried out for the purpose of basically examining the justification of prescribed
punishment under Islamic law, having taken a cursory look into the crime rates in Saudi Arabia
and United States. For years, a lot of scholarly criticisms have been centered on Islamic penology,
describing it as sets of laws that contradict or deny people some of their fundamental rights,
especially, the concepts of Hudiid and Qisas.

Generally, Islamic law regulates state barriers between crimes and their commission in order that
no excuse could be pleaded by anybody who breaks the barriers and penetrates into the restricted
boundary of Allah to commit the crime.*'” Thus, the punishment that awaits a criminal should be
so deterrent as to discourage people from committing crimes. The punishment of a crime goes in
line with its gravity and effect on the society. Consequently, each punishment has one or more of
the possible objectives such as deterrence, retribution, reform or denunciation.

15Cooper C. Millhouse, Injustice Anywhere: A Comparative Law Analysis of Saudi Arabia’s Criminal Justice System,
47 Inter. Comp. Law Review 33 (2024), 60, available at
https://repository.uclawsf.edu/cgi/viewcontent.cgi?article=1886&context=hastings_international_comparative_|
aw_review (last visited Jan. 10, 2025)

1161d, 61.

117 Suleiman Olayiwola Rabi’u, ‘The Philosophy of Punishment as Attainable Under English and Islamic Laws’,

(2016) 4 (4), International Journal of Business & Law Research, 67. Also available on <www.seahipaj,org (last visited

June 30, 2023).
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More so, it is only Allah that is fit and proper to determine if a punishment is best for reforming
an offender. For years, it is evident that majority of capital offenders (as defined by Islam) cannot
be reformed; they rather become threat to the society when they leave prisons. Hence, Islamic
criminal laws not meant to make people suffer; rather, they are meant to safeguard the interest of
everyone in the society- this is the basic principle and rationale behind Islamic law.

Owing to the finding of this paper that application of Hudiid in Saudi Arabia lessens crime rates
to great extent in the jurisdiction, it is, therefore, recommended as follows;

1. Every nation should, adopt the Islamic criminal law provisions for capital offences, so as
to deter others from committing such offences. The lack of stringent punishment put in
place for offenders has given the rise to criminal activities, which mere imprisonment can’t
curb. This will go a long way in solving the problems attached to criminal activities.
Restorative justice should be appraised but directed to only minor offenders.

3. Hardened criminals (guilty of capital offence) should be eliminated from the society
instead of keeping them in solitary confinement which in many cases make them worse
and in turn become dangerous in the society after release.
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